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IN THE MATTER OF ROCKY FLATS

SETTLEMENT AGREEMENT AND
S8TATE COMPLIANCE ORDER ON CONBENT NO, 94-07-07-01
EPA DOCKET #: CERCLA-VIII-91-03 & RCRA-VIII~91~07
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on March 10, 1994, DOE, RPA; 2l CDH agreed to anter into
formal negotiations on environmentsi yestoration activities to be
established in the Rocky Flats Cleanup Agreament (RFCA), which ise
intanded to replace the existing Interagancy Agreement (IAG). The
parties furthoer agread to use best sfforts to have a tantative
agreament on the RFCA and subnmit its text for public corment by
September 15, 1994. Subssguent to the public comment period, the
parties will determine whether revisions to the tentative agresment
are necessary before adopting final changes.

This Settlament Agreement and State Compliance Order on
consent ("Settlement Agreement and State Order") is entered into by
EPA pursuant to the Comprehensive Environmental Response,
Compansation and Liability Act (CERCLA), and the Resource
Conservation and Recovery Act (RCRA), and by CDH pursuant to the
Colorado Hazardous Waste Act (CHWA)., The State Order has been
igeued by CDH pursuant to § 25-15-308, C.R.S. (1589%9). The
Battlenmant Agreament and State Order shall be an effective and
enforceable &greement and order for the milestones identified in
Attachwmwents A and B, Attachment A desoribes those milastonas
missed by DOE betwean March 1993 and June 1994, and Attachment B
describas thosa milastones likely to be nissed by DOR between July
19394 and January 31, 1995, The parties agree that, through Jonuary
31, 1995, complianca with this Settlement Agreement and State Order
shall satisfy DOE’s obligations and any liability for stipulated
penalties under the JAG for the wmilestones identified in
Attachments A and B. Thus, for the totality of assassed penalties
for the milestones described in Attachments A and B, and in the
epirit of good faith and cooperation, a settlement amount of
$2,800,000 has been agreed to by DOE which wil) be apportioned
between CERCLA stipulated penaltiss, CHWA administrative penalties
and supplamental environmental projects (§BPs). Thae penalty was
mitigated from §3,700,000 due to DOR’s commitment to use its best
efforts tO reach a hew agreement by January 31, 1995, and DOE’s
willingness to resolve stipulated penalties in advance of
violations actually occurring. The parties will now focus their
efforts on negotiating the RPCA in order to addrees activities at
the facility., Therefore, EPA, CDH, and DOE agree, and it is hereby
ordered, as follows:
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DOB shall specifically reguest appropriation and
authoriration from Congress in DOE’s PY96 budget
subnmittal, consistaent with paragraph 132 of the Iag, for
payment of §350,000 to the "Hazardous Substances Rasponse
Trust Fund.* Within 30 days of receipt of the necassary
appropriation, DOR shall nake payment of $350,000 by U.5.
Treasury check payable to the *“Harardous Bubstances
Response Trust Fund® and this money will be paid from
funds Aauthorised and appropriated for that

specitic purpose, in accordance with paragraph 132 of the
IAG. Payment shall bs ramittad by DOE to the location

provided in Attachment C,

In settlement of violations of the requirements of the
Consent Order (91~-01~22-01) and the Colorado Hazardous
Wasta Pernit (91-09-30-01), as desoridbed in Attachments
A and B, DOE shall pay §350,000 to CDH by U.S. Treasury
check. DOE will pay $175,000 within 90 days of signing
this agreement, and will pay an additional $175,000 on or
before December 30, 1984,

In satinfaction of DOE’s remaining obligations to CDH and
EPA, the parties mutually agree that SEPs will be fundsd

ag follows:

i, DOB will expand an additional $1,630,000 to
fund SEPs which relate to, and are at or in tha
vicinity of, Rocky Flats. The SPPs will consist of
environmantal projects not already specifically
require®@ by the 1IaG or any other 1legal
regquirements. The parties will attempt to mutually
identify these projects, and their respective
scopes and schadules, by November 1, 1994,
subsequant to the identification of BEPs, DOE will
fund such projects as mutually agreed among tha

parties;

ii. 1If, by Novambexr 1, 1994, the parties cannot
raach mutual agreement on these additional
projacts, and thelr respective scopes and
schedules, then prior to November 15, 1994, CDH
will identify - projects, and - their respective
scopes, for. its portion.- of the SEP funds
(6580,000) } ‘
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iii. x#, by Novemper 1, 1994, the parties cannot
reach mutual agreement on thege additional
projects, and their respective soopes and
schedules, then prior to Novembar 15, 1994, EPA
will identity projects, and thejr respactive

scopes, foxr its portion oc‘- tha SEP funds

($1,050,000);

iv. Prior to January 15, 1995, DOE will submit
schedules and cost estimates for each project
identified by EPA and CDH, If EPA and CDH are
satisfied with the schedules and oost estinates,
DOE will implemsnt the SEPg agcordingly, If EPA
and CDH are not smatigfied with the submitteq
schedules and/or cost estimates, EPA and CDH will
80 notify DOE, 'and the dispute resolution
procedures in paragraph o{v) will be initiated;

v. The aispute resolution proocedures for disputes
arising undsr paragraph o(iv) shall follow tha
procedures found in Parts 12 and 16 of the TAG for
EPA and State~lead sites for disputes relating to
EPA and stata-dirscteq SEPs, respectively. Dispute

resolution procedures shall commence at the Senioy

Exocutive Committee (5EC) laevel within 14 days of
EPA’s or CDH’s notification under paragraph c¢)iv.,
and shall be limited to SEP sohedules and oost

estimates;

vi. Unless all of the parties agree otherwise,
S8EPe must be funded and initiated prior to FY %6 H
and,

vil, On or before January 31, 1995, DOE will
provide funding in the amount of $470,000 to CDH to
ba usaed for environmantal purposes which mutually
benefit CDH and DORE,

DOB’s fallure to timely submit the penalty payments as
Aescribed in Paragraph a) or to implement and/or fund
SEPs as identified pursuant to Paragraphs o)i., c)iv,,
and s}vi., constitutee a vioclation of the IAG. 1In the
event of any such violation of the IAG, DOE agrees to pay
$10,000 to the Hazardous Substances Response Trust Fund,
consistent with Part 19 of the IAG, for each waek (or
part thereof) that DOE fails to timely make penalty
payments under Paragraph a), or to {implement and/or fund
SEPs as described under Paragraph c). DOR‘s failure to
timely submit penalty payments as described in Paragraph
b), or to implement and/or fund 8EPs as identifiea
pursuant to Paragraphs c)i., c)iv., c)vi, and e)vii.,
constitutas a violation of this CDH Order, In the event
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of any such violation of the Order, DOE agreas to pay
£10,000 to CDH for each week (or part thereof) that DOE
fails to timely make penalty payments under Paragraph b),
or to implement and/or fund SEPs as described under
Paragraph o. EPA and CDH reserve their rights to take
Jjudicial or administrative action to seek performance of
the terms of this agreement.

DOE expressly waives any right to contest its liability
Tor the original $2,800,000 stipulated panalty total
(both cash and 8EPs) which resolves DOR’g liability,
through January 31, 1995, for stipulated penalties
accrused for the milastone violations listed in
Attachmente A and B.

EPA and CDA shall not isgue to DOE any Notice of
Violation (NOV) for any violation of a mnilestone
identified in Attachments A and B that occurs betwesn the
date of this Settlemsnt Agreement and state Order ang
January 31, 19595, :

DOE’s payment to the Hazardous Substances Responss Trust
Fund, DOR’s payment to CDH, and DOB’s funding of LEPs
pursuant to this Settlement Agreement and State Order
shall constitute full settlement of the existing and
potential IAG oy CHWA violations described in attachments

A and B through January 31, 1995.

The paymant or expenditure of funds pursuant to the texrms
of this Settlement Agreement and State Order shall not
affect DOE’‘s commitment to sesk funding in a timely
nanner to meet its obligations to perform other required
envirommental activities at Rocky Flats. The transfer of
funds to EPA and CDH and the implementation of SEPs
pursuant to this Seottlament Agreement and state Order
shall not affect implementation of regquired environmental
work at Rooky Flats.

In the event the RFCA ig delayed and not effactive by
January 31, 1995, EPA and CDH reserve their right to
enforoe the existing IAG, and DOE resarves its rights and
dafenses under. the - -IAG* for any and all nilestone
violations which ocour on.or after FPebruaxry 1, 1295, The
partias agree, howesver, to evaluate whather an extension
of this agreement 4ia appropriate. As part of the
evaluation, EPA and CDH will consider the circumstances

of the delay.
ma>
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EPA, CDH and DOE further agree that in any administrative
or judiclal proceeding seeking to enforce tha terms of
this Settloment Agreement and Colorado compliance Order
on Conssnt, DOE may raise as a defanse that any falilure
or delay wag caused by tha unavailability of appropriated
funds. In particular, nothing herein shall be construed
as precluding DOB from arguing that no provision of this
Order shall be intarpreted to raquire the obligation or
payment of funds in violation of the Anti-Deficiency Act,
31 U.8.C. section 1341, V¥While the 8tate disagrees that
an Anti-Deficiency Act dafensa, or any other defanse
baped on lack of funding, exists, the Parties do agree
and stipulate that it 1s premature at this tima to raise
and adjudicate ths axistence of such a dafense.

In the event DOE dows not comply with the terms set forth
in paragraphs a.,b., ¢., and 4., EPA and CDH agree that
the wsole remedy againat DOR shall be 1limited to an
adninistrative or judicial sction to enforce the terms
provided in Paragraphs a., b., o, and dA.. EPA and CDH
expressly covenant not to take any other administrative
or 3Judicial action to oenforce the terms of this
sattloment Agrsement and State Order, .

T 4

Thomas Looby Pate
pirector, 0ffice of Envirxonment
Colorado Department of Health

/7;/ e 7%;@
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Maxk N. Silverman " Date
Manager
Rocky Flats Fisld oftice

Jack w. McGrav Date
Deputy Reglonal Adminigtrator

U.5. Environmental Protection Agency

Region VIXII
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3) BFA, COH whd DO Durther kgrwve that in any adniniatrativy
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this Ssttlioment Agreesent and Colerada Cemplisnce Order
on Consent, DOR Xaise &y a defonss that any failurs
or dalay vag cauasd by the mmxmuz of approprinted
funds. Yn partistlar, nething herein be congtrued
as procl m:mammmtmpmvicionozthis
orday shall bh:fntod to the obligation or
payaent of funds. in vielstion of ¢ Anti-Deficiency Auvt
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k) In the event DOE doss not CoRply vith the terms set forth
in Perayriphe a.,b., c., and 4,, EPA and CDH agreu that
th y a t DOR phall be Yimited to an

ndninictrative or Jus(oial sotion to enforce the terms

provided in Paragrapns a., b.y 0. and d.. EPA and CDH
expreasly aowehent not to take any other adninistrative
or Juéicial action te anforees the torms of this

8 spent Agresment and Ftate Arder, .

Pirector, 3&“ of Enviromment !
Colarado Depavtzent of Haalth
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or delay was oaussd by the unevailubility of appropristed

funds. In particular, nothing herein shall be
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as prooludingom! tron arguing that no g}x:wuion of this :

order shall jnterproted to require
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PR v of funds in violation of the anti-pezicienoy Mot, i
31 U.B.C. ssction 1341, while the State Alimagrsss that

an Anti-Deficisnoy Act defense, or any othey defense '
vussd on Jack of funding, exists, the Partiss do wgres |
xnd stipulats that it is pramature at this tine to raise :

and adjudivete the sxistence of oyvh a defense,

k) In the svent DOE does not comply with the teras set forth
in Paragraphs 8. B, G- and 4., SPA and CDH agree that
ths 50l remsdy againot DoZ whall bo 1im
adninistrative or judicisl action to entorcs the terns

EPA and ODH

expressly covenant not to Cake any other adainistrative i

or Yudicial activp to onferce the Serme ef this

proyided in Paxagraphs m., b.y ©s and A,

settiemont Agreonsnt and state order.
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Thomas LooPb N ; e
pirector, oftice of Xnviromwant

Qolorado Dapartusnt of Nealth

Wark Ny Slivermst o Tete
Hanage

r
Rocky Flats Fleld oftice

Teok W, Hobraw "
Deputy Regionsl Adminimtrator
V.8, Envirormantal Protection Agensy

Region VIIX

Date
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Deliverables

Draft Phase II RFI/RI Report
Figal Pbkase II RFI/RI Report
Draft Phase I RFI/RI Report
Draft Phase I RPI/RI Report

braft Phase I RFL/RI Report

Llr a2

aur

Rue Date

3/12/383
8/8/93

2/14/5%4
4/11/94
4/20/94
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ATTACHMENT B

Qperable Unig

10
‘10
a1
12
13
13
14

PETOIRE

Tt

ENV RESTURATION DIVISION

rFAX NU.

Q3T

Reliverables

Fingl
Finul
Draft
Final
Dratt
Final
Draft
Pipal
Draft

Fhase
Phage
Phase
Phase
Phase
Phase
Phase
Phase
Phase

RFT/RI
RFI/R1
RPI/RI
RFI/RI
RFI/RI
RFI/RI
RFT/RI
RFI/RX
RFI/RX

4411

Report
Rsporxt
Report
Repor;
Report
Rep&rt
Report
Report
Report

rouce

JUN 13, 1224 4'-4].?".“".4 j=2: 31 N e
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Dye Date

7/12/34
3/6/94
8/25/94
1/30/95
9/20/94
9/15/94
8/8/%4
1/11/95
12/20/94



